
280 

32 CFR Ch. XVII (7–1–22 Edition) § 1703.5 

(5) Production would be inconsistent 
with the DNI’s responsibility to pro-
tect intelligence sources and methods, 
or reveal classified information or 
state secrets; 

(6) Production would violate a spe-
cific ODNI policy issuance or instruc-
tion; and 

(7) Production would unduly interfere 
with the orderly conduct of ODNI func-
tions. 

(d) If oral or written testimony is 
sought by a demand in a case or matter 
in which the ODNI is not a party, a rea-
sonably detailed description of the tes-
timony sought in the form of an affi-
davit, or a written statement if that is 
not feasible, by the party seeking the 
testimony or its attorney must be fur-
nished to the OGC. 

(e) The OGC shall notify the appro-
priate employees of all decisions re-
garding responses to demands and pro-
vide advice and counsel for the imple-
mentation of the decisions. 

(f) If response to a demand is required 
before a decision is made whether to 
provide responsive ODNI information 
or material, an OGC attorney will re-
quest that a Department of Justice at-
torney appear with the ODNI employee 
upon whom that demand has been 
made before the court or other com-
petent authority and provide it with a 
copy of this regulation and inform the 
court or other authority as to the sta-
tus of the demand. The court will be re-
quested to stay the demand pending 
resolution by the ODNI. If the request 
for a stay is denied or there is a ruling 
that the demand must be complied 
with irrespective of instructions ren-
dered in accordance with this Part, the 
employee upon whom the demand was 
made shall, if directed to do so by the 
General Counsel or its designee, re-
spectfully decline to comply with the 
demand under the authority of United 
States ex rel. Touhy v. Ragen, 340 U.S. 
462 (1951), and this regulation. 

(g) ODNI officials may delegate in 
writing any authority given to them in 
this part to subordinate officials. 

(h) Any individual or entity not an 
ODNI employee as defined in this part 
who receives a demand for the produc-
tion or disclosure of ODNI information 
or material acquired because of that 
person’s or entity’s association with 

the ODNI should notify the OGC ((703) 
275–2527) for guidance and assistance. 
In such cases the provisions of this reg-
ulation shall be applicable. 

§ 1703.5 Interpretation. 
Any questions concerning interpreta-

tion of this Regulation shall be re-
ferred to the OGC for resolution. 

PART 1704—MANDATORY DECLAS-
SIFICATION REVIEW PROGRAM 

Sec. 
1704.1 Authority and purpose. 
1704.2 Definitions. 
1704.3 Contact information. 
1704.4 MDR program feedback. 
1704.5 Guidance. 
1704.6 Exceptions. 
1704.7 Requirements. 
1704.8 Fees. 
1704.9 Determination by originator or inter-

ested party. 
1704.10 Appeals. 

AUTHORITY: 50 U.S.C. 3001; E.O. 13526, 75 FR 
707, 3 CFR, 2009 Comp, p. 298. 

SOURCE: 81 FR 24019, Apr. 25, 2016, unless 
otherwise noted. 

§ 1704.1 Authority and purpose. 
(a) Authority. This part is issued 

under the authority of 32 CFR 2001.33; 
Section 3.5 of Executive Order 13526 (or 
successor Orders); the National Secu-
rity Act of 1947, as amended (50 U.S.C. 
3001 et seq.). 

(b) Purpose. This part prescribes pro-
cedures, subject to limitations set 
forth below, for requesters to request a 
mandatory declassification review of 
information classified under Executive 
Order 13526 or predecessor or successor 
orders. Section 3.5 of Executive Order 
13526 and these regulations are not in-
tended to and do not create any right 
or benefit, substantive or procedural, 
enforceable at law by a party against 
the United States, its agencies, offi-
cers, employees, or agents, or any 
other person. 

§ 1704.2 Definitions. 
For purposes of this part: 
Control means the authority of the 

agency that originates information, or 
its successor in function, to regulate 
access to the information. (32 CFR 
2001.92) 
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Day means U.S. Federal Government 
working day, which excludes Satur-
days, Sundays, and federal holidays. 
Three (3) days may be added to any 
time limit imposed on a requester by 
this part if responding by U.S. domes-
tic mail; ten (10) days may be added if 
responding by international mail. 

D/IMD means the Director of the In-
formation Management Division and 
the leader of any successor organiza-
tion, who serves as the ODNI’s man-
ager of the information review and re-
lease program. 

Federal agency means any Executive 
agency, as defined in 5 U.S.C. 105; any 
Military department, as defined in 5 
U.S.C. 102; and any other entity within 
the executive branch that comes into 
the possession of classified informa-
tion. 

Information means any knowledge 
that can be communicated or documen-
tary material, regardless of its phys-
ical form, that is owned by, produced 
by or for, or under the control of the 
U.S. Government; it does not include 
information originated by the incum-
bent President, White House Staff, ap-
pointed committees, commissions or 
boards, or any entities within the Ex-
ecutive Office that solely advise and 
assist the incumbent President. 

Interested party means any official in 
the executive, military, congressional, 
or judicial branches of government, or 
a U.S. Government contractor who, at 
the sole discretion of the ODNI, has a 
subject matter or other interest in the 
documents or information at issue. 

NARA means the National Archives 
and Records Administration. 

ODNI means the Office of the Direc-
tor of National Intelligence. 

Order means Executive Order 13526, 
‘‘Classified National Security Informa-
tion’’ (December 29, 2009) or successor 
Orders. 

Originating element means the ele-
ment that created the information at 
issue. 

Presidential libraries means the librar-
ies or collection authorities estab-
lished under the Presidential Libraries 
Act (44 U.S.C. 2112) and similar institu-
tions or authorities as may be estab-
lished in the future. 

Referral means coordination with or 
transfer of action to an interested 
party. 

Requester means any person or orga-
nization submitting an MDR request. 

§ 1704.3 Contact information. 
For general information on the regu-

lation in this part or to submit a re-
quest for a MDR, please direct your 
communication by mail to the Office of 
the Director of National Intelligence, 
Director of the Information Manage-
ment Division, Washington, DC 20511; 
by facsimile to (703) 874–8910; or by 
email to DNI–FOIA@dni.gov. For gen-
eral information on the ODNI MDR 
program or status information on 
pending MDR cases, call (703) 874–8500. 

§ 1704.4 MDR program feedback. 
The ODNI welcomes suggestions for 

improving the administration of our 
MDR program in accordance with Ex-
ecutive Order 13526. Suggestions should 
identify the specific purpose and the 
items for consideration. The ODNI will 
respond to all communications and 
take such actions as determined fea-
sible and appropriate. 

§ 1704.5 Guidance. 
Address all communications to the 

point of contact as specified in § 1704.3. 
Clearly describe, list, or label said 
communication as an MDR Request. 

§ 1704.6 Exceptions. 
MDR requests will not be accepted 

from a foreign government entity or 
any representative thereof. MDR re-
quests will not be accepted for docu-
ments required to be submitted for pre-
publication review or other adminis-
trative process pursuant to an ap-
proved nondisclosure agreement; for in-
formation that is the subject of pend-
ing litigation; nor for any document or 
material containing information from 
within an operational file exempted 
from search and review, publication, 
and disclosure under the FOIA. If the 
ODNI has reviewed the requested infor-
mation for declassification within the 
past two years, the ODNI will not con-
duct another review, but the D/IMD 
will notify the requester of this fact 
and the prior review decision. Requests 
will not be accepted from requesters 
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who have outstanding fees for MDR or 
FOIA requests with the ODNI or an-
other federal agency. 

§ 1704.7 Requirements. 

An MDR request shall describe the 
document or material containing the 
information with sufficient specificity 
to enable the ODNI to locate it with a 
reasonable amount of effort. 

§ 1704.8 Fees. 

(a) In general. Any search, review, 
and reproduction fees will be charged 
in accordance with the provisions 
below relating to schedule, limitations, 
and category of requester. Applicable 
fees will be due even if a subsequent 
search locates no responsive records. 

(b) Agency discretion to waive fees. 
Records will be furnished without 
charge or at a reduced rate when ODNI 
determines that: 

(1) As a matter of administrative dis-
cretion, the interest of the United 
States Government would be served, or 

(2) It is in the public interest to pro-
vide responsive records because the dis-
closure is likely to contribute signifi-
cantly to the public understanding of 
the operations or activities of the 
United States Government and is not 
primarily in the commercial interest of 
the requester. 

(c) Agreement to pay fees. If you re-
quest an MDR, it shall be considered a 
firm commitment by you to pay all ap-
plicable fees chargeable under this reg-
ulation, up to and including the 
amount of $25.00. When making a re-
quest, you may specify a willingness to 
pay a greater or lesser amount. 

(d) Advance payment. The ODNI may 
require an advance payment of up to 
100 percent of the estimated fees when 
projected fees exceed $250.00, not in-
cluding charges associated with the 
first 100 pages of production and two 
hours of search (when applicable), or 
when the requester previously failed to 
pay fees in a timely fashion, for fees of 
any amount. ODNI will hold in abey-
ance for 45 days those requests where 
advance payment has been requested. 

(e) Schedule of fees—(1) In general. The 
schedule of fees for services performed 
in responding to requests for records is 
as follows: 

Personnel Search and Review 

Clerical/Technical ........................ Quarter Hour .... $ 5.00 
Professional/Supervisory ............ Quarter Hour .... 10.00 
Manager/Senior Professional ..... Quarter Hour .... 18.00 

Computer Search and Production 

Search (online) ........................... Flat Rate .......... 10.00 
Search (offline) ........................... Flat Rate .......... 30.00 
Other activity ............................... Per minute ........ 10.00 
Tapes (mainframe cassette) ....... Each ................. 9.00 
Tapes (mainframe cartridge) ...... Each ................. 9.00 
Tapes (mainframe reel) .............. Each ................. 20.00 
Tapes (PC 9mm) ........................ Each ................. 25.00 
Diskette (3.5’’) ............................. Each ................. 4.00 
CD (bulk recorded) ..................... Each ................. 10.00 
CD (recordable) .......................... Each ................. 20.00 
Telecommunications ................... Per minute ........ .50 
Paper (mainframe printer) .......... Per page .......... .10 
Paper (PC b&w laser printer) ..... Per page .......... .10 
Paper (PC color printer) ............. Per page .......... 1.00 

Paper Production 

Photocopy (standard or legal) .... Per page .......... .10 
Preprinted (if available) ............... Per 100 pages 5.00 
Published (if available) ............... Per item ............ NTIS 

(2) Application of schedule. Personnel 
search time includes time expended in 
manual paper records searches, indices 
searches, review of computer search re-
sults for relevance, and personal com-
puter system searches. In any event in 
which the actual cost to ODNI of a par-
ticular item is less than the above 
schedule (e.g., a large production run of 
a document resulting in a cost less 
than $5.00 per hundred pages), then the 
actual lesser cost will be charged. 

(3) Other services. For all other types 
of output, production, or reproduction 
(e.g., photographs, maps, or published 
reports), ODNI will charge actual cost 
or amounts authorized by statute. De-
terminations of actual cost shall in-
clude the commercial cost of the 
media, the personnel time expended in 
making the item to be released, and an 
allocated cost of the equipment used in 
making the item, or, if the production 
is effected by a commercial service, 
then that charge shall be deemed the 
actual cost for purposes of this regula-
tion. 

(f) Limitations on collection of fees—(1) 
In general. No fees will be charged if 
the cost of collecting the fee is equal to 
or greater than the fee itself. That cost 
includes the administrative costs to 
ODNI of billing, receiving, recording, 
and processing the fee for deposit to 
the Treasury Department and, as of the 
date of these regulations, is deemed to 
be $10.00. 
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(g) Associated requests. If it appears 
that a requester or a group of request-
ers acting in concert have requested 
portions of an apparently unitary re-
quest for the purpose of avoiding the 
assessment of fees, ODNI may aggre-
gate any such requests and charge ac-
cordingly. Requests from multiple re-
questers will not be aggregated with-
out clear evidence. ODNI will not ag-
gregate multiple unrelated requests. 

§ 1704.9 Determination by originator 
or interested party. 

(a) In general. The originating ele-
ment(s) of the classified information 
(document) is always an interested 
party to any mandatory declassifica-
tion review. Other interested parties 
may become involved through a refer-
ral by the D/IMD when it is determined 
that some or all of the information is 
also within their official cognizance. 

(b) Required determinations: These par-
ties shall respond in writing to the D/ 
IMD with a finding as to the classified 
status of the information, including 
the category of protected information 
as set forth in section 1.4 of the Order, 
and if older than ten years, the basis 
for the extension of classification time 
under sections 1.5 and 3.3 of the Order. 
These parties shall also indicate 
whether withholding is otherwise au-
thorized and warranted in accordance 
with sections 3.5(c) and 6.2(d) of the 
Order. 

(c) Time. Responses to the requester 
shall be provided on a first-in/first-out 
basis, taking into account the business 
requirements of the originating ele-
ment(s) and other interested parties, 
and, in accordance with Executive 
Order 13526, ODNI will respond to re-
questers within one year of the receipt 
of requests. 

(d) Deciding official. The IMD FOIA 
Branch Chief, in consultation with the 
D/IMD and the Classification Manage-
ment Branch Chief, will ordinarily be 
the deciding official on initial reviews 
of MDR requests to the ODNI. 

§ 1704.10 Appeals. 
(a) Administrative. Appeals of initial 

decisions must be received in writing 
by the D/IMD within 60 days of the date 
of mailing of the ODNI’s decision. The 
appeal must identify with specificity 

the documents or information to be 
considered on appeal and it may, but 
need not, provide a factual or legal 
basis for the appeal. 

(1) Exceptions. No appeal shall be ac-
cepted from a foreign government enti-
ty or any representative thereof. Ap-
peals will not be accepted for docu-
ments required to be submitted for pre-
publication review or other adminis-
trative process pursuant to an ap-
proved nondisclosure agreement; for in-
formation that is the subject of pend-
ing litigation; nor for any document or 
material containing information from 
within an operational file exempted 
from search and review, publication, 
and disclosure under the FOIA. No ap-
peals shall be accepted if the requester 
has outstanding fees for information 
services at ODNI or another federal 
agency. In addition, no appeal shall be 
accepted if the information in question 
has been the subject of a declassifica-
tion review within the previous two 
years. 

(2) Receipt, recording, and tasking. The 
D/IMD will record each appeal received 
under this part and acknowledge re-
ceipt to the requester. 

(3) Appellate authority. The ODNI 
Chief Management Officer (CMO), after 
consultation with all interested parties 
or ODNI component organizations, as 
well as the Office of General Counsel, 
will make a final determination on the 
appeal within 60 days. 

(b) Final appeal. The D/IMD will pre-
pare and communicate the ODNI ad-
ministrative appeal decision to the re-
quester, NARA, Presidential library, 
and referring agency, as appropriate. 
Correspondence will include a notice, if 
applicable, that a further appeal of 
ODNI’s final decision may be made to 
the Interagency Security Classification 
Appeals Panel (ISCAP) established pur-
suant to section 5.3 of Executive Order 
13526. Action by that Panel will be the 
subject of rules to be promulgated by 
the Information Security Oversight Of-
fice. 

PARTS 1705–1799 [RESERVED] 
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