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Invitation to comment

The purpose of this paper is to invite comments on a proposal to amend the Radiocommunications Act 1992 (the Act) to allow the Australian Communications and Media Authority (ACMA) to issue class licences in spectrum designated to be spectrum licensed under section 36
 of the Act.

The proposal is to repeal section 138
 of the Radiocommunications Act, which prevents ACMA from issuing class licences in spectrum designated under section 36 of the Act, and replace it with a mandatory consultation process. 

ACMA is particularly interested in the comments of spectrum licensees whose rights may be affected under the proposal.

Send comments to:

The Manager

Space and Terrestrial Regulation Section

Radiofrequency Planning Branch

Australian Communications and Media Authority

PO Box 78

BELCONNEN ACT 2616

Fax: 02 6219 5133

Email: radiocommunications.licensing.policy@acma.gov.au
to arrive at ACMA by Friday 17 February 2006.

Status of responses to this discussion paper

This discussion paper provides information to assist people in making comments to ACMA. Nothing in this paper should be taken to bind ACMA to any particular course of action in later processes. The results of this consultation process will be forwarded to the Department of Communications, Information Technology and the Arts as the responsible agency for amendments to the Radiocommunications Act.

Respondents to this discussion paper should note that:

· unless confidentiality is expressly requested, responses may be placed in the public domain in printed or electronic form, together with the names and contact details of respondents. Respondents are requested to make it very clear if they wish to keep some or all of their response confidential;
· unconditional permission to publish responses will be assumed unless the respondent expressly states otherwise; and

· ACMA may use any copyright attached to responses unless it is expressly reserved.

Background

ACMA, under the Australian Communications and Media Authority Act 2005, administers the Radiocommunications Act and is responsible for the management of the radiofrequency spectrum. To facilitate this, Chapter 3 of the Act, among other things, provides for the licensing of radiocommunications devices under the class, apparatus and spectrum licensing regimes.

Section 132 of the Act provides that ACMA may issue class licences authorising any person to operate a radiocommunications device:

· of a specified kind; or 

· for a specified purpose; or 

· of a specified kind for a specified purpose. 

Class licensing is an effective and efficient means of spectrum management for services where a limited set of common frequencies are employed, and equipment is operated under a common set of conditions. Class licences authorise users of designated segments of spectrum to operate on a shared basis and sets out the conditions under which any person is permitted to operate. ACMA may include in a class licence such conditions as it thinks fit. Class licences may be varied and revoked, subject to public consultation.

Class licensing involves minimum licence administration by ACMA. A class licence is not issued to an individual user and does not involve licence fees. The licences are issued by ACMA by a notice published in the Commonwealth of Australia Gazette. 

Spectrum licensing is a form of licensing introduced in Australia by the Radiocommunications Act in 1992. Spectrum licences are a tradeable, technology neutral (that is, the licence is not related to any particular technology, system or service) spectrum access right for a fixed non-renewable term. Instead of authorising the use of a specific device, spectrum licences authorise the use of spectrum space and give licensees the freedom to deploy any device from any site within their spectrum space, provided that the device is compatible with the core conditions of the licence and the technical framework for the bands.
Under the present Act there are two methods by which the Minister may set aside spectrum for the purpose of issuing spectrum licences (sections 36 and 153B)
. Under section 36, apparatus licences are converted to spectrum licences in accordance with the process set out in Part 2.2 of the Act. Under section 153B, spectrum is cleared and then re-allocated for other services and may be either spectrum or apparatus licensed in accordance with the process set out in Part 3.6 of the Act.

Discussion 

Section 138 of the Radiocommunications Act prevents ACMA from issuing a class licence within a part of the spectrum that is designated under section 36 to be allocated by issuing spectrum licences. ‘Issuing’ includes varying an existing class licence in any respect that involves the frequencies covered by the section 36 designation. On the other hand, section 138 of the Act does not prevent ACMA from issuing a class licence within a part of the spectrum that is declared under section 153B of the Act to be re-allocated by issuing spectrum licences or apparatus licences.

Though ACMA has been aware of these inconsistencies for some time, they have not been a problem until recently. 

Two trends highlight the need for amendments to allow ACMA to issue class licences in section 36 designated spectrum:

· demand for new frequency bands to be spectrum licensed; and

· emergence of new technologies, which have low interference potential but use a wide band of frequencies, and the consequent need for these devices to be licensed across whole radiofrequency bands, which is most efficiently done by way of a class licence.

In addition, while class licences cannot be issued in frequency bands covered by a section 36 designation for spectrum licensing, there is no legislative prohibition on spectrum licences being issued by a section 36 designation of bands that are class licensed. However, this would constrain ACMA’s ability to maintain the utility of class licensing in such bands unless the section 138 inconsistency is overcome. Also, it restricts ACMA’s licensing options when a class licence co-exists with apparatus licences that, ideally, could be converted to spectrum licences.

Examples of the problem—section 138 

ACMA aims to maximise the overall public benefit derived from the use of the radiofrequency spectrum by ensuring the efficient allocation of that spectrum. To this end, ACMA endeavours to be responsive to the development of new radiocommunications technologies and accommodate them when appropriate. For the typical ubiquitous consumer device, the most appropriate licensing arrangement is usually class licensing. 

In deciding how to accommodate new services, ACMA assesses interference potential and consults with licensees of potentially affected services and other stakeholders. This is the process ACMA follows when considering the licensing of services by class licensing. 

An increasing number of new technologies require the use of large bandwidth devices. As an example, ACMA has a proposal before it to authorise low-powered ultra wide band technology for use as ground penetrating radar. The technology uses short pulses of radiofrequency emissions to penetrate the ground. ACMA is satisfied that the interference potential of these devices is sufficiently low that they would not cause interference to other services.

There is an increasing number of other emerging technologies that require access to large amounts of spectrum and that can co-exist with other radiocommunications devices, including devices using spectrum-licensed spectrum. These include devices capable of avoiding interference by dynamic channel selection and those whose power density is sufficiently low as not to cause interference. Typically they are developed outside of Australia and have internationally agreed arrangements for spectrum use before they reach Australia. They can have significant public benefits and ACMA would like to accommodate them where appropriate.

ACMA considers that the appropriate means of licensing such devices is class licensing. However, ACMA is unable to issue a class licence to authorise these particular devices by virtue of the provisions of section 138 of the Act. If ACMA were to attempt to authorise the operation of these devices under a class licence, the authorised operating frequency range for the device would have to be interrupted to excise frequencies covered by a section 36 designation, even though the devices actually operate across that spectrum. Clearly this is impractical. Under current arrangements, operators would have to negotiate with relevant spectrum licensees to operate under third party authorisations (section 68
 of the Act).

This would be onerous for an operator of a device that would otherwise be authorised under a class licence, assuming that such an operator realises that only part of his or her operation is authorised under the class licence and that third party authorisations are required for operation in frequencies covered by a section 36 designation. 

Likewise, it may also be onerous on the spectrum licensee who may have hundreds of users of a new wideband technology contacting them for a third party authorisation.

The proposed solution 

In relation to proposed class licensing of spectrum designated under section 36 of the Act, ACMA proposes to:

· repeal section 138 of the Radiocommunications Act;
· allow class licences in spectrum designated under section 36; and

· include a mandatory consultation process in the Act.

Class licence authorisation of devices would only be appropriate where the operation of devices would not have a significant impact on the spectrum licensee. It is envisaged that only low power, minimal impact devices would be considered. While the existing legislative provisions do not require consultation when first issuing a class licence, to safeguard the rights of spectrum licence holders it is proposed to amend the Act to provide for an additional requirement to consult if spectrum has been designated for re-allocation under either section 36 or section 153B. The class licensed devices would also be subservient to the devices authorised under a spectrum licence by virtue of the imposition of a no interference/no protection licence condition.

ACMA seeks comments on this proposal to repeal the present section 138 of the Act. 

The ACMA proposes a mandatory consultation process for both class licensing in frequencies that are converted under section 36 or that are reallocated under section 153B. The proposed consultation process is intended for both issuing and varying a class licence and is modelled on section 136 (consultation on variations and revocations on class licences) with an added step of consulting directly with relevant spectrum licensees. It should be noted that the mandatory consultation process now only exists when an existing class licence is varied or revoked, not when it is originally issued.
This consultation process is intended to identify any concerns of spectrum licensees in relation to potential affects on their services and would consider the potential for interference from class licensed services. 

Proposed consultation process

Consultation on issue, variation and revocation of class licences in spectrum designated or declared for the issue of spectrum licences 

(1)
Before issuing, varying or revoking a class licence in spectrum designated or declared for the issue of spectrum licences, ACMA must cause to be published in the Gazette a written notice that: 

(a) states that it proposes to issue, vary or revoke the licence; and 

(b) states the subject matter of the proposal; and 

(c) specifies a place at which copies of the proposed or original licence and of the proposed variation can be bought; and 

(d) invites interested persons to make representations about the proposed variation by a specified date that is at least one month after the date of publication of the notice; and 

(e) specifies an address or addresses to which representations may be sent. 

 (2)
Before issuing, varying or revoking a class licence in spectrum where spectrum licences have been issued, ACMA must write to each affected spectrum licensee: 

(a) stating that it proposes to issue, vary or revoke the class licence; and 

(b) stating the subject matter of the proposal; and 

(c) giving the spectrum licensee a copy of the above notice, proposed or original licence and of the proposed variation; and 

(d) inviting the spectrum licensee to make representations about the proposal by a specified date that is at least one month after the date of publication of the notice; and 

(e) specifying an address or addresses to which representations may be sent. 

(3)
A person may, not later than the date specified in a notice under subsection (1) make representations to ACMA about the proposed issue, variation or revocation. 

(4)
ACMA must, before issuing, varying or revoking the licence, have regard to any representations so made. 
(5)
Failure to comply strictly with subsection (1) or (2) does not affect the validity of the notice, or the validity of the issue, variation or revocation of the class licence, if the requirements of that subsection are substantially complied with. 
There would also be a provision that ACMA must have regard to the effect on radio communications and a provision that requires ACMA to vary a marketing plan to reflect class licence provisions in the period between designation and actually issuing spectrum licences.

 

Summary of issues for comment

ACMA seeks comments on:

(a)
the proposal to repeal section 138 of the Radiocommunications Act

(b)
the proposal to allow class licences in spectrum designated under section 36 and

(c)
the proposed consultation process.

ACMA is particularly interested in the comments of spectrum licensees whose rights may be affected under the proposal.

Send comments to:

The Manager

Space and Terrestrial Regulation Section

Radiofrequency Planning Branch

Australian Communications and Media Authority

PO Box 78

BELCONNEN ACT 2616

Fax: 02 6219 5133

Email: radiocommunications.licensing.policy@acma.gov.au

to arrive at ACMA by Friday 17 February 2006.

Attachment 1

Extracts of relevant sections of the Radiocommunications Act 1992
36 Designation of parts of the spectrum for spectrum licences


(1)
The Minister may, after consultation with the ACMA, give to the ACMA a written notice designating a specified part of the spectrum to be allocated by issuing spectrum licences.


(2)
The notice is to be expressed to apply with respect to one or more specified areas.


(3)
The ACMA may, at the Minister’s request or on its own initiative, make recommendations to the Minister about notices that should be given.


(4)
Before making a recommendation, the ACMA must give members of the public reasonable opportunity to make representations to the ACMA about the recommendation it should make.


(5)
The Minister must not give a notice that relates wholly or partly to a part of the spectrum referred to the ACMA under subsection 31(1), unless the part of the spectrum that the notice relates to is covered by a determination under subsection 31(2).


(6)
If there is in force a spectrum re‑allocation declaration stating that a particular part of the spectrum is subject to re‑allocation with respect to a particular area, then, during the re‑allocation period for the declaration, the Minister must not give a notice under this section that relates wholly or partly to that part of the spectrum with respect to the whole or a part of that area. 


(7)
If, at the beginning of the re‑allocation period for a spectrum re‑allocation declaration:


(a)
the declaration states that a particular part of the spectrum is subject to re‑allocation with respect to a particular area; and


(b)
a notice is in force under this section designating a particular part of the spectrum to be allocated by issuing spectrum licences with respect to a particular area; and


(c)
the part and area covered by the declaration overlap, to any extent, with the part and area covered by the notice;

then:


(d)
the notice; and


(e)
any conversion plan prepared by the ACMA on receiving the notice; and


(f)
any marketing plan prepared by the ACMA on receiving the notice; 
cease to have effect at the beginning of that period, to the extent of the overlap.


(8)
If:


(a)
because of subsection (7), Subdivision A of Division 1 of Part 3.2 ceases to apply to a particular apparatus licence at a particular time; and


(b)
before that time, the ACMA gave the licensee an offer under section 56 to issue a spectrum licence to replace the apparatus licence;

subsection (7) does not prevent:


(c)
the licensee accepting the offer; or


(d)
the ACMA issuing the spectrum licence.

68 Conditions about third party use


(1)
Except as provided by this section, the licensee of a spectrum licence may authorise other persons to operate radiocommunications devices under the licence.


(2)
A spectrum licence:


(a)
must include a condition that any operation of a radiocommunications device under the licence by a person other than the licensee must comply with any rules made under subsection (3); and


(b)
must include a condition that the licensee must notify any persons whom he or she authorises to operate radiocommunications devices under the licence of their obligations under this Act, in particular:


(i)
if applicable, the registration requirements under Part 3.5 for operation of radiocommunications devices under the licence; and


(ii)
any rules made under subsection (3).


(3)
The ACMA may, by written instrument, make rules about the operation of radiocommunications devices under spectrum licences by persons other than licensees, including rules about the way in which licensees may authorise those persons to operate radiocommunications devices under spectrum licences.


(4)
Rules are disallowable instruments for the purposes of section 46A of the Acts Interpretation Act 1901.

138 Parts of the spectrum allocated for spectrum licences



The ACMA must not issue a class licence that authorises the operation of radiocommunications devices at frequencies that are within a part of the spectrum that is designated under section 36 to be allocated by issuing spectrum licences.

153B Spectrum re‑allocation declaration


(1)
The Minister may make a written declaration that one or more specified parts of the spectrum are subject to re‑allocation under this Part in relation to a specified period (the re‑allocation period).


(2)
The declaration is called a spectrum re‑allocation declaration.


(3)
For each part of the spectrum specified in the declaration, the declaration must be expressed to apply with respect to one or more specified areas.


(4)
The re‑allocation period must:


(a)
begin within 28 days after the declaration is made; and


(b)
run for at least 2 years.


(5)
The declaration must specify a time as the re‑allocation deadline for the declaration. That time must be at least 12 months before the end of the re‑allocation period. 


(6)
For each part of the spectrum specified in the declaration, the declaration must state whether the part of the spectrum should be re‑allocated:


(a)
by issuing spectrum licences under Subdivision B of Division 1 of Part 3.2 (see section 153L); or


(b)
by issuing apparatus licences under Division 2 of Part 3.3 (see section 153M).


(7)
The declaration must not specify a particular part of the spectrum with respect to a particular area if, at the time of the declaration, a spectrum licence is in force authorising the operation of radiocommunications devices:


(a)
at frequencies that are wholly or partly within that part of the spectrum; and


(b)
within that area.


(8)
A particular part of the spectrum may be specified in the declaration whether or not any apparatus licences are in force authorising the operation of radiocommunications devices at frequencies that are wholly or partly within that part of the spectrum. 


(9)
A particular part of the spectrum may be specified in the declaration even if it adjoins:


(a)
another part of the spectrum that is also specified in the declaration; or


(b)
2 other parts of the spectrum that are also specified in the declaration.

� See Attachment 1.
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